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Digest:  

61.1 - Changes caption from “Ski Area Permit” to “Ski Area Term Permit” and sets forth new direction in paragraph 12 not to consider in determining the area encompassed by a ski area permit, the acreage necessary for additional seasonal or year-round recreation activities. 
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61 - WINTER RECREATION RESORTS
61.1 - Ski Area Permit
1.  The provisions in this section are applicable to ski areas as defined at 36 CFR 251.51 and FSM 2721.61e.  In establishing or revising the boundary for a ski area permit:

a.  Retain currently permitted land that is needed for expansion in the foreseeable future.

b.  Consider the objectives in the applicable land management plan that may be affected by how the boundary is drawn, including the land base identified for exchange and other long-term resource management activities.  

c.  According to 36 CFR 251.55(d), exclude lands that:

(1)  Will not be occupied by the facilities authorized;

(2)  Are not necessary for constructing, operating, maintaining, and fully utilizing the authorized facilities and conducting the authorized activities; and 

(3)  Are not necessary to address concerns of public health and safety and to protect the environment.

2.  Normally issue a ski area permit for a 40-year term, if upon consideration of information submitted by the applicant, the ski area development meets the following criteria (36 CFR 251.56(b)(2)(i)):

a.  Existing on-site development is sufficient to justify a 40-year term;

b.  Existing investment of capital is in ski-related facilities;

c.  Planned investment of capital is directly related to development of ski area facilities and is not for financing ongoing operation and maintenance costs;

d.  Ski area facilities requiring long-term investment are or will be located predominantly on land authorized under the permit;

e.  The number and magnitude of facilities shown in the master development plan require long-term financing or operation; and

f.  The United States is not the owner of the principal facilities in the ski area.

3.  Authorize a term of less than 40 years for a ski area permit when the applicant requests a shorter term or when (36 CFR 251.56(b)(2)(ii)):

a.  The ski area, whether existing or proposed, does not meet the criteria in section 61.1, paragraph 2, such as where:

(1) Total fixed assets for the ski area are worth less than $1 million (the criterion in paragraph 2a is unmet);

(2) The holder has not made improvements in the ski area in the last 10 years and no capital improvements are planned in the next 10 years or the facilities are in need of renovation (the criterion in paragraph 2a is unmet); or

(3) Ownership of the ski area is in transition, such as when the ski area is in trust, in receivership, or listed for sale (the criterion in paragraph 2c is unmet).

b.  Analysis of the information submitted by the applicant indicates that a shorter term is sufficient for financing the ski area; or

c.  A 40-year term would be inconsistent with the applicable land management plan.

4.  Initiate conversion of dual ski area permits issued under the Term Permit Act 
(16 U.S.C. 497) and the Organic Act (16 U.S.C. 551) using form FS-2700-5 and form FS-2700-4 (dual permits) to the new permit issued under the National Forest Ski Area Permit Act (16 U.S.C. 497b) using form FS-2700-5b (new permit) by writing to holders of dual permits, providing them with a blank copy of the new permit, and inviting them to meet with the Authorized Officer or Authorized Officer's Representative to discuss the new permit.  Any holder who wishes to convert dual permits to the new permit shall submit a written request to the Authorized Officer.  

5.  Before conversion, require the holder to submit a master development plan or provide for the preparation of such a plan per clause I.D.1 of the new permit (FSH 2709.11, 
sec. 52.4).  For a ski area with no foreseeable expansion, documentation of existing facilities may meet this requirement.

6.  With the holder’s consent, convert the holder’s dual permits to the new permit if 
(36 CFR part 251, Subpart B, and 251.56(g)(3)):

a.  The holder is in compliance with the dual permits and any pending administrative appeals involving the dual permits have been resolved;

b.  All land use fees due under the dual permits are paid in full; 

c.  Any proposed modifications of terms and conditions in the dual permits meet the criteria in section 61.1, paragraph 2, and the applicable requirements of 36 CFR part 251, Subpart B; and

d.  Other applicable requirements in 36 CFR part 251, Subpart B, are met.  

7.  Do not convert a holder’s dual permits to the new permit if there is a pending bankruptcy or foreclosure action against the holder (criterion 6a or 6b and 36 CFR 251.59 are unmet).

8.  Do not convert a holder’s dual permits to the new permit if a sale of the holder’s ski area is in progress (36 CFR 251.59 will not be met).  Issue the new permit to the new owner if the new owner meets applicable requirements under 36 CFR 251.54.

9.  Holders who consent to conversion do not automatically qualify for a 40-year term and must meet all the criteria in section 61.1, paragraph 2.

10.  Holders of dual permits may choose to retain them until they expire (36 CFR 251.56(g)(4)).  Dual permits may be amended, provided that their term may not be extended.  Include current graduated rate fee system clauses in any amendment of dual permits that is not subject to conversion under paragraph 11.  Before amending dual permits, encourage the holder to consent to issuance of the new permit per paragraph 7 to hasten elimination of the dual permit system.  Upon expiration of dual permits, reauthorize the ski area using the new permit.  

11.  Major modifications of dual permits require conversion to the new permit, unless the holder provides compelling justification for retaining the dual permits (36 CFR 251.56(g)(4) and 251.61).  
12.  The acreage necessary for additional seasonal or year-round recreation activities and associated facilities may not be considered in determining the acreage encompassed by a ski area permit.  Permit expansions must be based on needs related to snow sports rather than additional seasonal or year-round recreation.
61.2 - Environmental Analysis and Documentation 

The direction in this section regarding compliance with the National Environmental Policy Act (NEPA) applies to existing ski areas that are under permit.  See FSH 1909.15 for further direction.  For new ski areas that are not under permit, refer to FSM 2721.61f.

1.  Under the Omnibus Parks and Public Lands Management Act of 1996, section 701(i) (16 U.S.C. 497c(i)), issuance of a ski area permit which is purely administrative in nature does not constitute a major Federal action for the purposes of the National Environmental Policy Act (NEPA) and, therefore, does not require preparation of an environmental impact statement (EIS).  Section 497c(i) applies to issuance of a ski area permit that involves only administrative actions, such as issuance of a permit when no changes to the Master Development Plan and no new facilities or activities are authorized to:

a.  A new owner of the ski area improvements;

b.  The existing owner upon expiration of the current permit; or

c.  A holder of a permit issued under the Organic Act of 1897 or the Term Permit Act of 1915 converting to a permit under the National Forest Ski Area Permit Act of 1986.

2.  Under most circumstances, ski area permit issuances for strictly ministerial changes covered by 16 U.S.C. 497c(i) may be categorically excluded from documentation in an environmental assessment (EA) or an environmental impact statement (EIS).  Follow direction in FSH 1909.15, chapter 30.

3.  If, under rare circumstances, a determination is made that the categorical exclusions in FSH 1909.15, chapter 30, do not apply to a proposed ski area permit issuance with strictly ministerial changes covered by 16 U.S.C. 497c(i), prepare an EA.  Do not prepare either a finding of no significant impact (FONSI) or an EIS.

4.  For issuance of a ski area permit that involves more than ministerial changes (such as authorizing a change in activities or ski area facilities) and is, therefore, not covered by the provisions of 16 U.S.C. 497c(i), follow the procedures in FSH 1909.15 for NEPA compliance.

61.3 - Operating Plan

It is the responsibility of the Authorized Officer to ensure that the holder of a winter recreation resort permit, in consultation with the Authorized Officer, prepare and annually revise an operating plan that covers all operations authorized by the permit (FSM 2343.13).  The Authorized Officer shall approve the operating plan and annual revisions before they are implemented.  Once approved by the Authorized Officer, incorporate the operating plan and annual revisions as an appendix to the permit.

The operating plan for a winter recreation resort must, at a minimum, address the following operations:

1.  Ski patrol and first aid.

2.  Communications.

3.  Signs.

4.  General safety and sanitation.

5.  Erosion control.

6.  Accident reporting.

7.  Avalanche control.

8.  Search and rescue.

9.  Boundary management.

10.  Vegetation management.

11.  Designation of representatives.

12.  Trail routes for Nordic skiing.

13.  Explosive Magazine Security (where applicable).

61.4 - Explosives Magazine Security

Except for military artillery ordinance, the purchase, storage, and handling of explosives by ski areas is regulated by the U.S. Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) and some States.  Military artillery that are used for avalanche control at ski areas are loaned to the Forest Service by the U.S. Army under provisions of U.S.C. 4055, and the procedures for procuring, storing, and handling military artillery ordnance are addressed in an Interagency Agreement with the U.S. Army.  The Forest Service’s role for other explosives used at ski areas is to provide oversight in assisting the ATF and State agencies in maintaining security for magazine facilities located on National Forest System (NFS) lands.  To fulfill the Forest Service’s role, the Authorized Officer shall ensure that the holders include the following provisions in the avalanche control section of the operating plan (sec. 61.3):

1.  Policy.  To the extent possible, consolidate and/or remove explosives magazine storage facilities associated with winter recreation resorts on National Forest System lands.

2.  Responsibility.  Additional responsibilities and direction related to blasting and explosives are in section 62 of FSH 6709.11 and FSM 6745.

It is the responsibility of the Authorized Officer to:

a.  Ensure that the Regional Blaster Coordinator and the Unit’s Lead Blaster are kept informed of all aspects of the winter recreation resort’s explosives program (FSM 6745).

b.  Ensure that qualified agency personnel annually inspect winter recreation resort explosives magazines located on National Forest System (NFS) lands to verify that the condition of the magazine and its contents comply with the requirements in the current edition of the Guide for Using, Storing and Transporting Explosives and Blasting Materials, available from the Missoula Equipment Development Center or unit’s lead blaster.  The Forest Service’s inspection may be waived if the holder notifies the Authorized Officer that an authorized State agency or the U.S. Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) explosives inspection has taken place within that calendar year.

c.  Facilitate, to the extent possible, the removal and/or consolidation of explosive magazine storage facilities on NFS lands.

3.  Identification of Explosives Magazines.  For each authorized explosives magazine located on NFS lands, list the following:

a.  Name and location.

b.  Type (1-5).

c.  Name and day and evening telephone numbers of an emergency contact.

d.  Name and day and evening telephone numbers of a custodian.

e.  Quantity and type of explosives generally stored.

f.  Type of military weapon (where applicable).

g.  Quantity and type of munitions generally stored (where applicable).

h.  Special security features, such as alarm systems (where applicable).

Do not disclose information relating to the previous paragraphs a through h to the public through a Freedom of Information Act (FOIA) request or any other type of request.  Refer any requests for such information to the Washington Office, Office of Regulatory and Management Services, National FOIA Coordinator.  Maintain this information in a secure location that is separate from the permit file, both in the office administering the winter recreation resort permit and at the office of the Regional Blaster Coordinator.  In addition, the Authorized Officer shall mail the information required by paragraphs a through h, and any updates, on a compact disc to the National Winter Sports Coordinator 

for inclusion in the national database containing information on the storage of explosive materials on NFS lands.  The national database shall be housed in the Washington Office Law Enforcement and Investigations office.  It is the responsibility of the National Winter Sports Coordinator to keep this national database current.

4.  Inspections.  The operating plan must contain a provision requiring the holder to inspect, at least every 7 days, magazines used to store explosives (27 CFR 55.204).  This inspection need not be an inventory, but must be sufficient to determine whether there has been unauthorized entry or attempted entry into the magazine or unauthorized removal of the contents of the magazine.  Surveillance devices, if approved by the ATF, may be used to meet this requirement.  The operating plan must also specify that any loss or theft of explosive material be reported to the ATF, local authorities, and the Forest Service within 24 hours of discovery.

5.  Inventories.  The operating plan must contain provisions that ensure prompt detection of discrepancies between the physical inventory and the record inventory by requiring the holder to:

a.  Annually inventory explosives stored within the permit area (27 CFR 55.125).

b.  Keep a daily summary of magazine transactions for each magazine used to store explosive materials (27 CFR 55.127).

c.  Record, no later than the close of the next business day, the total quantity of explosives placed in and removed from each magazine during a 24-hour period, and the total amount of explosives remaining at the end of that period.

6.  Magazine Key Control and Security.  The operating plan must contain a provision requiring the holder to develop a policy for magazine key control and security.  At a minimum, the policy should contain provisions governing distribution and control of keys issued to personnel authorized to enter magazines, such as provisions stating that:

a.  A key inventory must be kept listing all those who have been issued magazine keys.

b.  Magazine keys must be issued only to ski area personnel authorized to possess explosive materials.

c.  Locks on magazines must be changed immediately if damaged or if keys are unaccounted for or stolen.

d.  Use registered locks (locks with keys that cannot be duplicated) or change locks on magazines every year.

7.  Background Investigations.  The operating plan must contain a provision requiring the holder to request the ATF to conduct background checks on all employees authorized to possess explosives, as required by the Safe Explosives Act of 2002 and by the ATF permits issued under the act.  Authorized employees may possess explosives until ATF informs the holder otherwise.

8.  Disposal of Expired or Deteriorated Explosives.  The operating plan must contain a provision requiring the holder to remove explosives from the magazine that have deteriorated to the extent that they are unstable or dangerous and to destroy them in accordance with the manufacturer’s instructions (29 CFR 1910.109(c)(5)(v)).

9.  Housekeeping.  The operating plan must contain a provision requiring the holder to:

a.  Keep magazines clean, dry, and free of grit, paper, rubbish, and empty packages and containers.

b.  Clear within 25 feet of the magazine all rubbish, brush, dry grass, and trees, except live trees more than 10 feet tall and living foliage that is used to stabilize the earthen covering of a magazine.  This provision supersedes the permit clause prohibiting removal of vegetation without approval of the authorized officer.

c.  Clear within 50 feet of the magazine all volatile materials, such as, paints, solvents, and so forth (27 CFR 55.215).

10.  Signs.  The operating plan must require the holder to post on the outside of a building in which Class I or Class II magazines are located a sign reading, “Explosives - Keep Off” (29 CFR 1910.109(c)(2)(iii)).
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